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A.E.T. Runs for December
1984
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•"> ( . . i r d i a c C a r e
•*! Walk in pat ients not need ing t ranspor t . -.. :.
^ Auto ai i idents n< >n-transport '• . ' ., "• ...
1 \ n i o accident t ranspor ted 1 patient . • • • . .';.:.
1 Auto a c u d e n t t ranspor ted -i patients •:'•'.'
I Auto accident t ranspor ted S pat ients ,. '.•• ::

Akwesasne Emergency Team Runs for 1084

Mi ( .iidiac care
1 *< Auto act iclenis

I 1 Assault vict ims
\ u l i i a c t i i l e n l s n o t

n e e i hni> ' i a n s p i >n
\ l i ' i ' In il i c l a t e d

~> l n \ a l i i l i r a n s p i > r t
I I l o m e i n j i u \
•i V IK H >l n i | i i r \
.! S e i / u r e
-1 I i n i i ; r e l a t e d
1 1)( ) \ transport
1 'spi ui at cideui
I s\\ immmj; .u i idem
1 Mutual Aid

.VJ Home illness
18 Walk-in Patients not
needing transport'.
1 \ drv' runs

(> Respiratory difficulty
() Auto Pedestrian accident
\ Maternity transport ..
1 Airplane accident' .
1 Allergic reaction
1 Farm accident
1 Code 99
1 Drowning
1 Snowmobile accident

New E.M.T.'s
uia

I he Akwesasne I'.nicigency Team would like to cbn-
laie Kobeit I Sawatis and Ann Marie Laughing; for ,sec*

lessiulK completing the emergency medical technician
t i ' a i n i n g . '. '• .'; '•' '. , -y

Moth, n iembe is are now registered wi th the'..New. York
Mate l)ept of health Emergency Services development-p i ro-
g iam An I'.nier.uencv Medical Technician (E.M.T.) is cert i f ied
.is ;i professional prov ider of basic emergency -ca re . ••'• '•'.'.'•

Canada: The Musqueam
Decision—A Confirmation of

Indian Rights

I he Musi|i icam
mismanagement
November 1st. 1 c>

Professor Douglas Sanders
November 21, i*)84

Hand sued the federal government for
ol surrendered reserve lands.'. 'On
4. the Supreme Court of Canada not only

ruled in their favour, but gave a far more positive judgment.
than most of us expected. The decision is important tp, In-
dian people in all parts of Canada. . ' •

Part of the credit should go to the federal DepartmentOf
Justice. The federal lawyers argued that Indians had no legal
rights to their reserve lands. They argued that reserves" were
Icderal lands that the government, out of benevolence or
generosity, was administering for the benefit of Indians.
They argued that any "trust relationship involved wassimp-
Iv a "political trust" and could not be enforced by the
courts. It could only be enforced by bringing political
piessure to bear on the federal government. That Seemed
somewhat unrealistic for the lease in the Musqueam case oc-'
cured in 19SH, two years before Indians could vote in federal'
elections The federal lawyers were told~by. the trial judge
that they could not argue "political trust" unless they
amended their Statement of Defence. They did riot ask that.
amendment, but went ahead and argued "politicaltrust";in..
the Court of Appeal and in the Supreme Court of Canada.
One Supreme Court judge commented that the Crown's ta,c-;
tics "left a lot to be desired ". That is strong criticism by. the
standard of the Supreme Court of Canada. It seems clear that
the judges of the Supreme Court of Canada Were offended
by the arguments put forward by the federallawyers; In-re-
jecting the federal government's position they went further
in upholding Indian rights than they might otherwise have
gone. . • . - - . . -.

The case involved a lease of Indian reserve; lands.'There
were three problems: (1) some provisions of the lease went
directly against what the band had asked for, (2) other^revi-
sions of the lease were not disclosed to the band, and (3) the
rental payments were less than the land .was worth. The
band sued the federal government arguing that the govern-

AMBULANCE
A.E.T. 358-2117
St. Regis Ambulance . 575-2161

FIRE
H.V.F.D. . ... . . . (518)483-1211
If No Answer . . . . . .

POLICE
St. Regis Po l ice . ... . .5T$-200!(9
N.Y. State Troopers . * 4 $ d 0
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The H.V.F.D. responded to 9 calls for the month of
• • • D e c e m b e r " . • - - .- ' . , ' : : • . '• • ; ; • '- - - ' . • ; •'.. •••.•'•;•. , '

4 car accidents
: T flood watch
1 false alarm . .
3, mutual aid to Fort Covington .-•'••;•

.1 mutual aid to Helena

St. Regis Ambulance Service
•yyy-}:/.: y : R u n s f o r t h e ' •/. V ; . -',•'•;.

Month of December
7 Cardiac.Care
1 Home accident
1 Assault victim
3 Respiratory Distress
1" Diabetic '

/ 8 Medical illness
7 Car accidents
6 Invalid transport

.4-Seizures ;
1 Pedestrian accident

': iTsioh-transpprt V."V- "•'. ' / ..-••

; Total of 40 calls for the Month of December 1984. Total of
3.14 calls for the year of 1984. The total number of calls that,
the St. Regis Ambulance Service was higher tor 1984 then for

• t h e previous year 1983- •

rhent hadla legal duty to manage the land properly* The
"Supreme Court of Canada agreed and awarded the band teri
.m i l l i on dollars in damages.
i There are six aspects of the Supreme Court of Canada

judfgrnents that 1 would like to comment on.
.1 ;Tht judgments are very posit ive.

, The judgments strongly support Indian rights.
They take points from earlier judgments and restate
them clearly and more posit ively. There are clear
Statements about Indian aboriginal title to traditional
lands. Chief Justice Dickson said at page 20;

: : In Calder v Attorney General of British Col-
. . \ umbia, (1973) S.CR. 313, this Court recognized
;; ; aboriginal title as a legal right derived from trie In-
.'•.•,.- . dians' historic occupation and possession of their

' . tribal lands.
: At: p.;23 he quoted from a decision of the United States

Supreme Court that the Indian tribes were

...the righful occupants o f the soil, with a legal as
.•'.'.•:""• -well''as'just claim to retain possession of it. ..,'•'•' •

.The judgments clearly state that Indians own; their1

reserves, There had been previous,court decisions whjch
had said this, but it has now been statedclearly and {"drceful-
ly. The judgments quote with approval the famous decisions
Of Chief Justice Marshall in the United States Supreme Court.:
,T;hese decisions not only upheld Indian tide to traditional
'lands, but ruled that Indian tribes were "dependent

/domestic" nations" and "distinct political communities'' and.
• rhat the relationship between the tribes and theUnked States
government flowed from principles on.international.law. As
a result o f those judgments, tribal governments' in the
United States today are said, by the courts to have
.governmental powers flowing directly, from their
original political sovereignty. While those portions of

:the Marshall judgments were not quoted by our Supreme
i/;--Court in the Musqueam decision, it will now be much easier

to argue these points using the U.S. decisions. '
2 The judgments recognize Indian rights as pre-
existing rights. ;
; The judgments rulejhat Indian rights do not flow from

-. the ROyal-Pmclammation of 1763^ They do not come from
the Indian Act. They come from the fact /the Indians con-
trolled their territories long before the Europeans came to

; North America. "
fhe.St. Catherines Milling case, decided in 1888, had

ruled that Indian title came from the Royal Proclarhmation of
J763. This led to a long debate as to whether the Royal Pro-,.

. clamation applied to various parts of Canada (with the
^.federal government arguing that it only applied to Southern
iOntario and a small part of Quebec). The Calder decision in
1973 was still preoccupied with the question whether the

: Royal Proclamation applied in British Columbia, though in
^he end six judges heldjhat the issue did not affect the but-
come. Now the Supreme Court has clearly said that the Pro-
clamation is not the source of Indian rights, It iSi instead, a
source of Crown responsibilities.- , :

•:•:•'_ An Indian band is prohibited "from directly
transferring its interest to a third party Any sale

Bayberry Myrica cerifera, L.
Common N^mHest American Bayberries, Candle Berry, Wax
Berry, Wajf Myrtle, Tallow Shrub, American Vegetable Wax.
features: From the Myricaceae family we have Bayberry,

* .popular as an ornamental shrub because of the attractive
1 fruit masses that persist all winter. The stiff shrub or small

Islender tree grows to 40 ft. tall, but is usually low and
spreading, forming dense thickets. Native in sandy swamps,
marshes and wet, woodlands from southern New Jersey to
Florida arid the ŵ"i£st Indies, west to Arkansas and Texas.

The bark is broWnish^grey and smooth; leaves narrow at
the base, pbl0rig ^r lanceolate, 1-4 in. long, much reduced

i;towards the tip Of the branches, often sparingly toothed,
dark green and shirty above, paler and sometimes hairy
beneath. The flower appear in early spring, March and April
before or'with the ;hew leaves. The fruits borne against the
stems, t h e green: berries are covered when mature with a
ipale blue lavender or greyish-white aromatic w-ax in
microscopic ' rounded particles used in making candles
which burn with a^pleasing fragrance.

1 The root bark should be gathered in the fall. Cleanse it
; thoroughly ;and while fresh separate the bark with a ham-
mer; Dry the baric completely and keep in a dry place; when
dry enough to jpulverize do so and store in a dark glass or
pottery, sealed container.

The berries or berry wax, which possess mild astringent
properties; can be obtained by boiling the berries. The wax
will come to;the surface and can be removed when cool and
hard. The fragrant wax makes a delightful scented candle so
popular at the Henry Ford Greenford Village, Dearborne,
Michigan U.S.A:
Medicinal Parts The root bark.
Solvent; Boiling water.
Bodily Influence: Astringent Stimulant Tonic.
Uses:. Bayberry is, considered one of the most useful in the
Medical Herbalogy practice. Its popularity has had respect
for/generations.

Myrica has the -.most effective influence in diseased
;mucous accumulation of-the bronchopulmonic diseases,
.sore throat or scarlet fever, dysentery and symptoms such as
'chronic catarrhal•diarrhoea, cholera, goitre, scrofula, toxic
seepage from the stomach and intestinal tract gastritis leucor-
rhoea typhoid etc. Myrica is both a general and special
'stimulant to the mucous membranes without increasing a
rise in temperature at the same time an aid for digestion
nutrition and is blood building.

For female weakness and where better contraction is in-
idicated in (he-uterus, it is indispensable. This applies in cases

or lease of land can only be carried out after a sur-
rericler has taken place, with the Crown then ac-

•-'. ting on the band's behalf. The Crown first took
this responsibility upon itself in the Royal Pro-
clarnmation of 1763,.

The nature of the Indian title (specifically the aspect tjiat, by
English laW; it can only be sold to the Crown) gives rise to
this special responsibility on the part of the Crown, a respon-
sibility expressly assumed in the Royal Proclamation of

-' 1763. This means that the Indian title and the special Crown
responsibility-4p-manage Indian assets both prep-exist the

; ROyal Proclamation and the Indian Act. Any Crown
"trust" responsibility or "fiduciary" duty is, then, a part of
"aboriginal rights" because it flows from the nature of
aboriginal title to land. These pre-existing rights and respon-
sibilities exist both in relation to traditional territories and in
relation to reserve lands.
3- Indian title and the relationship to the Crown are
unique. :

\ Chief justice Dickson describes the Indian title and the
f special relationship of the tribes to the Crown both as sui
• i generis, a latin phrase signifying uniqueness. Chief Justice
• Dickson was;concerned that the relationship, in his view,

did riot fit exactly into the existing law on trust relationships.
He seems also to. have been concerned that trust law was so
technical that the rules might not work well in the Indian ti-

: tie context. He referred to the law of trusts as "a' highly
developed, specialized branch of the iaw" (p. 36). For these
reasons, he avoided calling the Crown responsibility a trust

; obligation, but referred to the much more flexible concept
'>. of a, ''fiduciary duty". He stressed that this was much like a

trust obligation, but he was anxious to develop an approach
which was both flexible and apropriate for the Indian con-
text. He wrote his judgment for himself and three other
judges. Madame Justice; Bertha Wilson, who wrote her judg-
ment for herself and two other judges, ruled that the rela-
tionship was; a trust relationship. Mr. Justice Estey, writing

;• for himself alone, described the relationship in terms of the
'law of agency. Technically, there is no majority ruling on
this point, but all three judgments agree that there is an en^
forceable legal relationship. None apply technical legal rules
which woiild..'frustrate'Indian claims.
4. The Court looked behind the documents to the oral

i

' '

BUDDY' S

The federal government's lawyers asked the courts to
look only at; section 18 of the Indian Act and at the wording
of the surrender document {which was unconditional). They
said the courts should pay no attention to the negotiations
which went on between the Department of Indian Affairs
aridthe band. Any promises made or instructions given had
to be ignored, they said, unless they were included in the
surrender document itself The Supreme Court of Canada
clearly rejected this argument. Chief Justice Dickson said at

" : p ; . 4 p v - '••'. • . ' • ; , . . . : • . . . ; " . . •. " / - . . • - • - . . - . _ _ . • ; ' . . : " .

; ...the Crown, in my viewr was not empowered by
the surreiider document to ignore the oral terms
which the band understood would be embodied
in the lease The oral representations form the
Backdrop against which the Crown's conduct in
discharging fiduciary obligations must be
measured They inform and confine the field of
discretion within which the Crown was free to
act After the Crown s agents had induced the

C

of uterine haemorrhage whether due to miscarriage or other
causes. The uterus can be packed with cotton saturated with
a tea solution and will assist excessive menstruation and
haemorrhage, from associated functions during this time. In
all .-haemorrhages from the stomach, lungs, uterus, or
bowels. Bayberry should be remembered. In case of col-
dness of the extremities, chills and influenza a compound of
the following will encourage circulation and promote
perspiration. Bayberry bark (myrica cerifera) I oz.
Wild Ginger (Asarum canadense) I to oz.
Cayenne (Capsicum) I/2 oz.

A teaspoonful of the powdered compound to I pint of
boiling water (sweetened with honey), taken in mouthful
amounts throughout the day. Be sure to stay indoors and
away from draughts as you may perspire and a draught, or
cold conditions at this time will only delay treatment. Galen
mentions the berries wonderfully helping all colds and
rheumatic distillations from the brain to the eyes, lungs and
other parts. Dr. O.P. Brown tells us, "the wax possesses mild
astringent with narcotics properties"
Dose; I teaspoonful to I cup boiling water. Of the tincture
1/2 ft-, dram.
Externally: For nasal stoppage or inflammation sniff
holding one side of the nose and then the other. Gargle the
solution for sore, throat and spongy bleeding gums. Skin
ulcers and all kinds of sores, boils, carbuncles will all benefit
greatly if bathed often with the freshly prepared solution.

band to surrender its land on the understanding
that the land would be leased on certain terms, it
would be unconscionable to permit the Crown
simply to ignore those terms.

Indians have long; argued that the treaties must be
understood in terms of the actual negotiations and promises,
not in terms of the written English version prepared by the
government. In the Musqueam decision, the Supreme Court
of Canada have applied that approach in examining the sur-
.render document. They have tried to find out what the
understanding of the Indians was, not simply what the
government officials drafted as the operative document.
5. The Court recognized the band council as able to
act for the band.

This is perhaps the least obvious point about the judg-
ment. Certainterms of the proposed lease were discussed at
a band meeting and^ of course, the surrender vote was a
band vote, not a band council decision. Yet, after the sur-
render there w^re negotiations between the Department of
Indian Affairs and the band council and the court held that
the band council was able to represent the band in instruc-
ting the Department on what was acceptable or not accep-
table. The Indian Act could have been restrictively inter-
rupted, as the Department commonly argues, it should, with
the result that the band council has no general political
authority to represent the band. Unless there are clear provi-
sions in the Indian Act giving the council authority, the
Department argues it has none. The Supreme Court,
however, has recognized the band council as legally able to
represent the band in dealings with the Department on the
management of band assets. This is a sensible and rational
acknowledgement of the band council as legally and
politically representative of the band in a general way.

6. Some progress was made on the problem of statues
of limitations.

Statues of limitations provide that legal actions must be
brought within a certain period of time or the right to go to
court is lost. The limitation period in the Musqueam case was
six years. The lease had been signed in 1.958, The band first
saw the actual lease document in 1970. They began the legal
action.in 1975. The federal government lawyers argued that
the six year limitation period began in 1958. That would
have meant that the limitation period had run out six years
before the band knew what the terms of the lease were.
While that seems clearly unfair, the normal rules about
statues of limitations supported the federal government's
position. The lawyers for the Musqueam band argued
"equitable fraud". There had been no actual fraud. There
was no evidence of Indian Affairs officials pocketing bribes
or anything of that kind. The argument instead was that in
failing to manage the land properly the Indian Affairs of-
ficials behaved "unconscionable". The Supreme Court of
Canada agreed that this was "equitable fraud", with the
result that the limitation period began to run when the band
had knowledge of the improper management of their assets
by D,I.A., that is in 1970 when they first saw the lease docu-
ment. They had brought the action within six years of that
time and, therefore, Were within the limitation period.

While the limitations problem was solved in the Mus-
queam case; there are limitations problems faced for many

continued on next page
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