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Coyote
There are many things that we want to tell our young peo-

ple, but then that would ruin it for them, because it is nicer
to discover things on your own. Then if we tell them
everything, there will be no surprises. Life would be pretty
dull. But there is always something around the corner, There
was this old man who isn't with us anymore. He would talk
about someplace; we had all been there many times; we had
pictures of it in our minds. He could tell us three generations
ago what our people were doing in that place and we could
see it. He might say, "1 wonder what is on the other side of
that mountain." And then he sits like he went to sleep. So
you takeoff and climb to the top and you sit there and study
everything in detail. You look at everything closely, picture
it all in your mind. Then you come back. The next time you :

see the old man you say, "One day I went up thereon top of
the mountain." The old man sits there with his eyes shining.
He wants to see what is over there again. And he'll ask, "Is
that old tree still standing by that rock?" and you'll say yes.
He is too old to get there anymore, but through young peO-
ple he can go there again. People with good minds, good
memories. We can do things like that for our Elders: We can
come back and tell them things. They may have seen it a
thousand times, but it is just like visiting it again. Just sitting
around and talking like we are now brings happiness to the
Elders.

(fropi Native Self-Sufficiency, a worthy publication put out
by the Tribal Sovereignty Program, under The, Youth Pro-
ject; Vol 6/No 1; POB 10, Forestville,CA.95436)

Artwork by: Jack Malotte (Shoshone)

THE DISCOVERY
DOCTRINE IN
PERSPECTIVE:
NO LEGAL RIGHT TO
TAKE INDIAN LANDS

A recent federal court decision in an important
Indian land claim.case sheds new light on""'the legal
significance of the European "discovery" of America.

This decision shows once again the Europeans, and the
United States, gained no special legal powers over Indian
lands when they waded ashore from their Atlantic voyage.

One of the most misunderstood-ideas in United State law
is the "doctrine of discovery." That old international law
doctrine was in effect during the era of European expansion
and colonialism, as the various European powers tried to
regulate their rights to the lands they "discovered."

The United States courts have created much confusion
about the effect of the discovery doctrine on Indian land
rights. The most damaging and misinformed idea in some
federal court opinions has been the idea that discover-y
magically transferred the ownership of all American lands
from the Indian owners to Europeans and subsequently to
the United States. :

This notion of extinguishment of Indian title _hy. virtue of
discovery was a late development in United States law. The
early Nineteenth Century rulings of the Supreme Court,
when John Marshall was Chief Justice said nothing of the
kind. Rather, those early rulings explained that the law of
discovery was merely a doctrine which regulated competi-
tion among European nations for the right to acquire lands
outside of Europe. Its only effect was to give the discovering
European country the exclusive legal right to purchase land
from the Indian nations which owned it. No other European
country would be permitted to deal with the Indians who
owned the lands. The United States acquired its rights,to
land not by discovery but by purchase through treaties with
the Indians or by^succeeding to the rights which the French,
Spanish and British had obtained in their^ dealings with the
Indians. According to the Supreme Court opinions of John
Marshall, discovery had no effect whatever on the rights of
Indians to their land.

INDIAN TIME
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Despite this sensible beginning, United States law became
infected with the idea that discovery meant a legal transfer of
land Ownership from Indians to Europeans, that when Col-
umbus stuck his flag in the beach all Indian nations
somehow lost the real legal title to their lands.

the courts and government officials who accept that later
and incorrect interpretation of the discovery doctrine argue
today that the United States is the successor in interest to the
Europeans who discovered America. To make this notion
seem rnoft!: reasonable, it is sometimes said that the United
States owns the land, '-'in trust" for the Indians.

However, it is said, this assertion of United States owner-
ship of Indian lands has been used to deny legal protection
to Indian lands, resources and water. Discovery is said to
give the United States extraordinary legal powers to take and
dispose of Indian land rights.

Iri fairness to the United States courts, there have been oc-
casions when judges have rejected this notion of extinguish-
ment by discovery and have focused instead on the basic
discovery doctrine as first interpreted by John Marshall.
. One of those occasions just occurred in October, 1982 in a
ruling by the, federal Court of Appeals in New York. That
court issued a decision in an Oneida land claim case. The
decision penetrated through most of the nonsense about
discovery and exposed some of the legal basics.1 Because the
court's analysis pf the discovery doctrine is exceptionally
good, that portion of the Court's opinion, written by Hun.
Walter Rv. Mansfielf, should be carefully read and studied:

.;-.• ; . "The rights of American Indians to the
land they inhabited since time immemorial

"[ , are governedby the doctrine of 'discovery'
arid related legal principles first elaborated

;S : in a series of decisions by the Marshall
•';' : ..•'•_ Court.2 The Supreme Court recently sum-

..';.•;'.' marized these principles in Oneida Indian
; Nation v. Couqty of Oneida:5

."":."..'•'•' 'although fee title to the lands occupied
by indians when the colonists arrived

'. '"•,''•":'•,,.;' became vested in the sovereign — first the
- discovering European nation and later the

"'! •'.•:.''•":.; original States and the United States - a
: • right of occupancy in the Indian tribes was

: .nevertheless recognized. That right,
;. sometimes called Indian title and good

against all but the sovereign, could be ter-
; Tnijiated only by sovereign act.'

This right of occupancy which the Indians retain until
validly extinguished has been variously termed 'aboriginal ti-
tle, unrecognized title, original Indian title, or simply Indian
title.•'•* It.must be distinguished from the concept of fee title
pf the discoverer. The two types of interest -- fee title of the
discoverer and Indian title of the native inhabitants -- relate
to different concerns. The discovery doctrine, which vests
fee title in the discovering sovereign, was designed to
regulate the competing claims of European nations tb the
right to purchase Indian land: the discovering nation Vested
with fee title is given the exclusive right against all others to
acquire the rights of occupancy of a particular parcel of land
frornjhe inhabiting Indians.5 Thus the concept of fee title in
the context ofl Indian lands does not amount to absolute
ownership, but rather ismsed interchangeably with 'right to
preemption,' Or the preemptive right over all others to pur-
chase the Indian title or right of occupancy from the in-
habitants.6

BURDOCK
(Arctium Lappa)

COMMON NAMES: lappa, lappa minor, thorny
burr, beggar's buttons and cloth burrs.
FEATURES: Burdock is a plant that can be found
throughout the United States and Canada in fields
and along roadsides. This plant, which grows from
2-5 feet high, has a stout stem with wide spreading
branches sporting heart shaped leaves. After the
purple flowers bloom in late July a id August, the
dried out remains become the troi iblesome burr
that everyone hates. The root is white with a thick
brownish-grey covering. The leaves and stem have
a bitter taste but the roots and seeds possess a
sweet taste. Best time to pick roots: during June
and early July.
PAKTS USED: root, seed, leaves, stem, and whole
herb
SOLVENTS: water, diluted alcohol

BODILY INFLUENCES: increases the flow of
urine, produces perspiration, cleanses the body
and purifies the blood.
INTERNAL USES* For use as a vegetable, boil the
roots in water for 30 minutes, drain off water, add a
little more water and boil for another 10 minutes.
Drain again and season to taste with butter and salt.
Burdock is an excellent blood purifying plant. The
roots are often a common ingredient in Sukiyaki. In

, Hawaii, it is firmly believed that eating "Gobo," as
it is cabled there, will give one strength and en-
durance. The island people also believe that the
plant is an aphrodisiac. The root and seed of Arc-
tium lappa can be used as a skin cleanser, as a tonic,
for boils, canker sores, styes, and is also soothing to
the kidneys. Burdock can also be used for syphilis,
gonorrhea, rheumatism, and kidney diseases. Com-
bined with Golden seal, and Buchuy, Burdock root
can be made into a herbal tea preparation to help
relieve irritated mucous1 membranes throughout,
the body. ' • • • • .
EXTERNAL USES: The leaves, when bruised ami
applied to the forehead, are useful for fevers. The
bruised leaves are also useful for burns if it is finely' .-
shredded and folded into a stiffly beaten egg white
and applied directly. A long time ago it was believ-
ed that Burdock oil was used as a hair tonic to
strengthen and encourage the growth of new hair.
A tincture made from the Burdock can be used for
aerie problems, eczema-type skin diseases, if taken
internally and externally.

The discoverydoctrine, however, does not determine the
:'.i^^to.n^hip^tweert;'i;he holder of the fee title and the in-
habiting Indians, since the merepossession of the fee title
does riot thereby entitle the holder to any possessory in-
terest in the land vis-a-vis the Indians. Rather, possession is
governed by the concept o f Indian title, which recognizes
the Indians as 'the rightful occupants of the soil, with a legal
as well as just claim to retain possession.7

Until Indian title is extinguished by sovereign act, any
holder of the fee title or right of preemption, either through
discovery or a grant from or succession to the discovering
sovereign, remains 'subject... to the Indian right of occupan-
cy,'" and the Indians may not be ejected.9-As the Court stated
in Worcester v; Georgia,10 the fee title 'asserted a title against
Europeans only, and (was) considered as blank paper, so far
as the rights of the natives were concerned.' Thus discovery
gave the soverigri only an 'ultimate reversion in fee," sub-
ject to the tribe's perpetual right to possession ... considered
as sacred as the fee-simple of the whites.'12 Relative to the
possessory rights'of inhabiting Indians, therefore, the fee ti-
tle represents merely a 'perfectable entitlement'1* that re-
mains encumbered by Indian title unless and until the latter
is extinguished by sovereign act. Only then is the fee title
freed of Indian rights of occupancy by virtue of aboriginal ti-
tle."1"

To avoid confusion, it would have been preferable to
remove from this analysis of discovery the use of the term
"fee title" when referring to Indian lands discovered by
Europeans. Normally, "fee title" means absolute and com-
plete ownership of land. This is completely different from
the so-called "fee title" todiscovered Indian lands, which is
not really a right of ownership at all. As the Mansfield opi-
nion correctly points out, under the international law of the
time and under United States law, the act of European
discovery gave only one right to the European discoverer:
the exclusive right to purchase Indian lands, the right to pre-
vent other Europeans from purchasing the discovered lands
from the Indians. Stated in a simple fashion discovery took
no land rights from Indians, and it is not a legal basis for
United States power over Indian lands today. ;

Fortunately, Judge Mansfield studied the discovery doc-
trine carefully and rendered a forthright opinion which
serves the interests of Oneidas, the Six Nations Confederacy
and all other Indians who are seeking to preserve and pro-
tect their land rights through the rule of law.

Indian Law Resource Center
October, 1982 : ' • . ' . ' . . ' •

1. Oneida Indian Nation of Wisconsin v. State of New York, F,2tl (id Cir.
1982) Slip Opinion, docket number 81-7616. October.-*. 1982, pp. v~. this
case is brought by two Oneida tribes to recover a large area of land in cen-
tral New York which was lost in 1785 and 1788. The case was appealed to
the Second Circuit Court of Appeals after it had been dismissed by the trial
court without an opportunity to present evidence. The appeals court
reversed, saying that the trial court should have received evidence. The ap-
peals court also made other favorable rulings in the case, deciding that the
case was not too "political" for the courts, that New York State could be
sued by the Oneida plaintiffs, and that the case should not be.dismissed,
because the alleged taking of Oneida lands took place so long ago. If the .
defendants do not try to appeai directly to the Supreme Court, the case will
soon be returned to. the-trial court for further hearings.
2. Mitchel v..United States, 34 U.S. (9 Pet.)"Ml (1835);
Worcester v. Georgia, 31 U.S. (6 Pet. ) 51 "5 (1832>: .
Johnson v. Mclntosh, 2,1 tl.S. (8 Wheat.) 543 (1823);
Meti-her *-. Peck, I(> U.S. (6 Crunch) 87 (1810). Accord, . .
Oneida Indian Nation v. County of Oneida, 414 VS. 661 (1974). The cita-
tions in notes 2 to 1-* are supplied by the Court in its opinion.
3. 414 U.S. 661, 667 (1974): ' • • ' . • .' .
4: Clirtton & Hotdpp. "Judicial Enforcement of the Federal Restraints on
Alienation of Indian Land: The Origins of the eAstern Land Claims," 31 Me.
L. Rev. 17, 20,(1.979)/
5. See Herman, "The Concept of Aboriginal Rights in the Early Legal History •
of the United States," 27 Buffalo L. Rev. 637. 655 (1978):. • .
6. Oneida. Indian Nation, supra, 414 U.S. at 670.
7 Johnson V. Mclntosh, supra, 21 U.S. (8 Wheat.) at 574.
8 . i d . . . ' • • • • / • \

9. See, e.g., Clark y. Smith, 38 U.S. (13 Pet.) 195. 201 (1839); Beecher v.
Wethrby, 95 U.S. 517, 525 (1877); Fletcher v. Peck, supra, 10 U.S. (6
Cranch) at 142-43; see also Newton, "At the Whim of the Sovereign:
Aboriginal Title Reconsidered." 31. Hast. -LJ. 1215, 1221 (1980). .

10. 31 U.S. (6.Pet.) 515, 546(1832). '
11. Mitchel v. United States, supra,' 34 U.S. (9 Pet.) at 756. ;
12. id, at 745-46. ' _ '
13. Henderson^ "Unraveling the Riddle of Aboriginal Title." 5 Am. Indian
LJ. 75, 90T91 (1977) (quoted in Berman, supra, 27 Buff. L. Rev. 6.V". 645).
14. Johnson v. Mclntosh, supra, 21 U.S. (8 Wheat.) at 588; see also id. at
5 7 3 - 7 4 . . . . ' . . • • • • • • • . . . . . . . . ^
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REYNOLDS EXPERIMENTAL
BIO-MASS PROJECT

At Reynolds Metals Company St. Lawrence reduction
plant near Massena, New York, the company is cooperating
with the New York State Energy Research and Development
Authority (ERDA) in an experimental project to produce
wood chips from hybrid poplars for use as boiler fuel.

Plans call for the creation by 1985 of a 600-acre tree farm
oh property" not currently being used, t he farm could fur-
nish a significant portion of the wood required to meet the
plant's space heating needs.

The biomass project could eliminate the need to import
nearly 40 million cubic feet of natural gas annually. This is
enough fuel to heat approximately 105 homes all year in our
a r e a . . . ; . , .•-• ' • . -• ' / , ' • ' • ; . ' : - ; •-. • . * ' :':' • - '

This tree farinv the first of its kind in New York State, and
one of only a few' in the entire country, will demonstrate the
feasibility of farming hybrid poplar trees for wood fuel. It
should also encourage the industrial and commerical sectors
to turn uKMs«:dla^4^hich they already own into such plan-
tations to iralize the benefits of literally' growing their own
energy. . '• ;.'" ;: '•.-..'. . v . •• " !

Reynolds project began in May, 1981 when 23,000 hybrid
poplar cuttings were planted on a 4-acre test plot.

The first objective was to establish a hybrid poplar nursery
to produce cuttings for outplantings The second phase was
to use the cuttings as a basis for developing a large biomass
tree farm.

Survival and growth rates of the 10-inch poplar cuttings
duitog tjbe first growing season were encouraging, A survey
W fall indicated abqut 87j>ercem of the cuttings had surviv-

^ k ^ v ^ f t * ^ 1 ^ 1 °f flve and °nc naif fe«'
More than 100,000 cuttings&pm (he four*acjre nursery plot.
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DOWNTOWN MASSENA!

LARGEST SELECTION OF
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IN THE NORTH CJOUNTRY j

FROM $115 .00
HUNDREDS TO
CHOOSE FROM
SIZES 36IO 50

WHEfflTCOMiBSTOFOXMAL W±AM... COMB TOKWS...
FOB EXPBMT KT,.. GOOD SBBVMCE AT LOW SWSIBU
P R I C E S . • . • • ; • . . • • • . • • , • . " |
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BACK TO SCHOOL SPECIAL
LEE ULTRA CORD JEANS

JBOYSStoU
MENS29«o4a

J
BBC. (20.4?

OPEN FRIDAY NIGHTS TIL 5

SAU (16.79

FRENCHIE'S
CHEVROLET

SALES AND SERVICE
CARS—TRUCKS—VANS

COMPLETE BODY A|ND GLASS REPAIR
•••.:--.'• AND MAINTENANCE
FRIENDLYi COURTEOUS SERVICE

RUSTY JONES
LIFETIME WARRANTY RUST PROOFING

• • • ' • i

IF WHAT YOU WANT ISN'T ON OUR LOT,
WE'LL MAKE EVERY EFFORT TO GET IT FOR YOU.

FRENCHIE'S CHEVROLET

84-86 Center St. Massena
V 769-3505
HOURS Monday-Friday 8-8, Saturday 9-3

!•••••••••••••••••!
'JOCK'S GARAGE
| 24 HOUR TOWINQ & WRECKING SERVICE
I AUTO REPAIR ;

Al and Warren Jock
Owners and Operators

I Jock Road-Akwesasne
Phone (518-358-2645 .

( • • • • • • • • • • • • • • • • • • • I

DISCOUNT T A X I SERVICE

" .• ; ; • ; • ' • " .."-.-vpHorjiE ' '
518-358-9518 ~ j 315-769-6447
7 DAYS 24 HOURS SERVICE

SERVING
HOGANSBURG • FT COVINGTON

MASSENA • CORNWALL
RADIO DISPATCH

'BEARS DEN TRADING POST"
MAKERS OF MODERN MOHAWK JEWELRY AND.

ARTS AND CRAFTS

•MOCCASINS
•LEATHERCRAFT
•WOODCRAFT

Texaco Service Station
St. Regis Mohawk Indian Reservation

Hogansburg,N.Y. 13655 (518)358-2220 358-9933

1
,', For Sale

Herne's Bar & Salon
' • • • ' . ' • • : • ' • • ' • ' ' , • ' .

Fully equipped, large bar and lounge space
%

% Contact:
£ Jean or Herb Herrie
^ 514-264-4211'for more information

Location:
Dundee Quebec

Approximately 30 varieties of clones have been planted
thus far. Most were purchased from a commerical nursery
and others were provided by the U.S. Forestry Service in
New Hampshire and toy the Canadian Ministry of Natural
Resources.

In May of 1982 the cuttings were planted on a 60-acrc sec-
tion. In the fall of 1982 the nursery was again harvested and
the yield was excellent. From this harvest ah additional
5§»acres of plantation was established in the spring of 1983
making a total of 110-acrcs.

The survival and growth rates from the acreage is proving
to be satisfactory. An additional 150-acres are now being
prepared for planting in the spring of1984. » • tv.~'

Eventually, four separate 150-aere plots will be established
and each year a different plot harvested. Each tree's root
system is expected to furnish ap to five harvests, each taken
at four-year intervals.

Reynolds Metals Company is willing to share any informa-
tion it has developed with interested parties.

If things proceed on schedule, wood chips from the
biomass energy farm plus wood waste from local lumber
Operations could fire the boiler system at the St. tav tmor
p l a n t b y 1 9 8 7 . * ; ' - ' \ " • ' • • ' - • • . . " . . \ ••"•.> • ^ • ™ . ' / - ^


